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ABATEMENT. — 


1, If a defendant relies upon a plea in abatement, he must ahved it before putting in the plea 
of not guilty. If he wishes to test the validity of such a plea, after having plead not 
guilty, he must ask leave of the court to withdraw the plea of not guilty, and file his 

lea in abatement.—Sunday vs. State +... ce ecee coccee eeecee eevee © 

2. The plea in abatement was for misnomer. The indictment was against “Michael Sun- 
oS we hey ya set out in the plea “Michael Sontay.” Wilkerson vs. the State, 13 

0. .—Ib. 


ADMINISTRATION. 


1. Where the death of a partner prevents the partnership operations from being carried on, 
according to the agreement, and money advanced from being refunded, as stipulated, for, 
the surviving partner may recover for the money advanced, in the same manner, as if no 

F capone ‘had ever existed—Biernan’s adm’r. vs. Braches sees 

2. If a county court makes an order allotting a widow dower in the slaves of 
husband, without the notice required by statute to be given to the executor, administra- 
tor and persons interested, it is void. No presumption that such notice has been given 
will arise where the record is silent—Peake vs. Redd +++ e+es esse seve cece cece ceeecs 

3. A settlement made in a county court by an administrator, which is fradulent in law, may 
be set aside by a court of chancery—Strong vs. Wilkson et. al-+++ +++ seee seeeee oeee 

4. The securities of an administrator are liable for his misapplication of the rents and pro- 
ceeds of the lands belonging to the estate—Ib. 

5. An administrator is chargeable with interest upon uncollected notes bearing interest at 
the rate they bear, as well as upon money in his hands, and he should be credited by in- 
terest upon payments made by him—lIb. 

6. Notes of an estate, executed to the administrator, which cannot be collected, and which 
are lost without his fault or negligence, should be credited to him with the accrued in- 
terest thereon, when he has been charged with the interest—Ib. 

7. An administrator is not entitled to a commission upon the assessed value of the slaves of 
the estate. He is entitled to a reasonable compensation for hiring them, &c—Ib. 

8. Under the 8th sec. of the 4th art. of the law concerning administration, a county court 
has jurisdiction of a demand against an estate for the value of a slave which the de- 
ceased, in his life time, converied to his own use— Moore, executor vs. Brown adm’r-- 165 

9. If land be purchased with money in the hands of an administrator, and for the express 
ag gp of being subjected to the payment of the debts of his intestate, there is nothing 
in the policy of the law prohibiting the administrator from conveying it—Hogan’s heirs 
vs. Welcker & Meddlebaugh- --- soe cone cone coeece ceecee wens cree cone see | ee 

10. In presenting a judgment for allowance against an estate, the same notice is required, as 
in the presentation of other demands; and if it be not given, the allowance is unau- 
thorized and illegal, and may, at any time, be set aside, on the application of the ad- 
ministrator.—Bryan vs. Munday adm/’r of Munday ---- Ce ecee 000s cece cece tees ceccee 458 


AMENDMENT. 


117 


1. A variance between a declaration and bond may be remedied by amendment, and if the 
bill of exceptions shows, it was permitted and made, it does not matter that the declara- 
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tion itself, as it purports to be copied in the record appears not to have been altered. 
Fulkerson’s adm’r. vs. State to use of St. Charles co---++ s teeeee coon sees wee cease - 49 


2. If a party asking leave to amend, declines, when required by the court, to state in what 
: ticular he wishes to amend, leave to amend may be refused, Taylor et. al. va. 
air et. al... eee eeee coee cece see © ere ceee ceee COCO CO Rees COO FH8e COE Hes Hee 437 


APPEAL BOND. 


1. John Keenan obtained judgment before a justice of the peace against Smith, who appeal- 
ed to the circuit court. The appeal bond was executed to Joseph Keenan. On motion 
to dismiss, the court gave time to perfect the bond. The new bond was also payable to 
Joseph Keenan, and the security in it was proved to be insolvent. The bonds were 
—, insufficient, and the appeal properly dismissed. Smith should have satisfied 
himself of all the requisites of the bond, and it was his own fault, if he was surprised 
by the proof of insolvence. As to the time of putting in the motion to dismiss, in the 
absence of a rule of court, requiring it to be done, before the case is called, the pre- 
sumption is in favor of the correctness of the decision of the court below.—Smith vs, 
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ARREST. 


_ 


. The city officers of the city of St. Louis arrested the defendant as a vagrant under the 
city ordinances, and discharged him again upon his promise that he would leave the city 
within a specified time. After the time had elapsed, the deceased again, without a war- 
rant, arrested defendant under an order from the head of the police, and was killed by 
defendant in resisting the arrest. 

Held, 

. That if the arrest by the deceased was made solely because defendant had broken his 
promise to leave the city, it was illegal; but if made because defendant was at the time 
a vagrant within the meaning of the city ordinances, then. it was legal. 

2. Whether the arrest was made by deceased under circumstances which would constitute it 
legal or illegal, is a question of fact which should be submitted to the jury, under proper 
instruction from the court. 

. If the arrest was illegal, and the deceased was killed by defendant in resisting it, in the 
absence of proof of express malice, the killing would only amount to manslaughter. 

4. The use of a deadly weapon in resisting an illegal arrest of the person is not sufficient to 

constitute the killing murder.—Roberts, alias Ward vs. the States «+++ +++. erse eeeese 138 


ARREST OF JUDGMENT. 


ry 


os 
we 


1. A motion was filed to strike out defendant’s answer. When the case was called, the de- 
fendant did not appear; the motion was not formally disposed of, but judgment was 
given for the plaintiff. This is not a sufficient cause for reversing the judgment of the 
court below. The defendant occupied the same position as if the motion to strike out, 
had been formally decided in his favor.—Webb & Hepp vs. Stephens & Smith---+ +--+. 480 


ARSON. 


1. An indictment for arson, charging that fhe defendant “did set (omitting the word “fire’’) 
to and the same house then and there, by the spreading of such fire, did feloniously, 
wilfully and maliciously burn and consume; is sufficient. The statute of arson declar- 
ing that “every person, who shall set fire to or burn,” being in the disjunctive, the in- 
dictment would have been good, had it contained the second clause only, for burning the 
house, and the defective attempt to include the first clause, may be rejected as surplus- _. 
age.—Polsten vs. State.-.+ CO OCOe COTS FOES OHH CHES SHES CHEE OOHS BEE E BHHE BEHE BHEe 463 


ASSIGNEE. 


1. Under the new statute regulating “practice in courts of justice,” the assignee, to whom a 
promissory note has been assigned for collection, may sue in his own name. He is the 
“real party in interest,” within the meaning of that act.—Webb & Hepp vs. Morgan, 
McClung & Co cece COCO CHEE Cee eee CHEE CHES CHEE ESE eee SESS C588 COSe Eee OH8 ce eece 

2. A decision of the board of commissioners, confirmed by the act of Congress of July 4th, 
1836, in. favor of the 1 representatives of the original claimant, is a confirmation to 
an. filing the claim before the recorder of land titles, for confirmation.— Boone 


et. al. vs. OOTE «e+ SH OHOD CO CEHH CHEEOH TESTES C2 EOOH CHHH HED BEES Sees eese sees Hee 
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pe ATTACHMENT. 


1, The remedy by attachment being strictly statutory, anddoubtless as stringent ex vi /er~ 
437 mini. as the legislature designed it should be, when instructions are given in the 
words of the law itzelf, whether other instructions by way of amplification or ex- 
planation ought to be given, must depend much upon the nature of the «ase.—Beach 
& Eddy vs. Baldwin-+++ +++ epsbiaition sar S-s19 a euale ctipdee @scerchee) scsi bees asian 6) ai 

2. A fraudulent disposition of property and effects, so as to hinder or delay creditors, is 
vxood ground for an attachment.— tb. ; 

3. lf the hasband be insolvent, and the wif? wi.h his money, or funds rightfully belong- 
ingto him, and under his actual control, or paid by his conser:t, procureme:t or con- 
nivance, outof funds rightfully belonging to him, but not under/his actual coutrot, 
secures a.conveyance of property to a trustee for his special use, it may be reached 
by attachment for the debts of the husband. ut if the consideration be paid by the 
wife, in good faith, out of money acquired by her own ski and industry, for her own 
maintenance, and the money was never in the actual possession of the husband, or 
under his actual contre], and it the husban1 did not consent to, connive at, or pro- 

29 cure the purchase, or interfere in any way therewith, with intent to hinder, delay or 
defraud existing or subsequent creditors, the conveyance is not fraudulent within the 
meaning of the law concerning aftachments,—Ib. 

4, The husband may have a legal right to money with which the wife secures a capvey- 
ance to her own separate use, and yet not be guiity of such fraud as is contemplated 
by the lawof attachments, in tacitly leaving it entirely to her own disposition and 
control.—Ib, 





BAILMENT. 


t. In order to make the hirer of a slave responsible for his running away, a prima facie case 
of negligence on the part of the hirer must be proven. See 10 Mo. Rep. 568.—Beards- 
lee and wife vs. Perry et. BAe Wn sists 5 VAP. Oe KO 20nd bags, Oe ERS. e0Ns 4 oes een C080 csdoce 


BAWDY FOUSE. 


—_ 
° 


Upon the trial of an indictment for keeping a bawdy house so as to become a common 
nuisance, it is competent to prove the character of the women who live and are lodged 
in the house, and the character and behavior, while there, of. the men who frequent the 
house, and also the effects of the establishment upon the peace and good order, and con- 
sequent enjoyment of the neighborhood.—Clementine vs. the State---- -- to eeee ceeees 

2. Upon the trial of an indictment against a free woman for leasing a house to be kept as a 

bawdy house, a slave who co-habits with her as man and wife, is a competent witness 
for her—Coleman vs, the State +--+ ssce cece cove voce ween eee sWesereeeg se ea seeerecbves 


BILL OF EXCEPTIONS. 


\. In making up a bill of exceptions, the court may recall and interrogate a witness as to 
what he swore on the trial; and in such case neither party has a right to examine him. 
Whitmore & Pegram GaN Hatidos'a! ok ce, Faw abiel sess ouni A OeN Leicie:e Gib..6ae.elsle v0<e ened 

2. If proper exception be not taken to the opinion of the court below, the supreme court 
will not review it.—Cockran vs. Brittan et. al-++s se++ cocses cescee seevee voce oe cose 

S. If no exception be taken to the opinion of the court below, its decision will not be re- 
viewed.—Spear to the use of Barnes vs. Scott--++++ esos ceveee eeee cone cece cee cous 

4. Exception must be taken to the opinion of the court, at the time it is delivered; to secure 
its review in the supreme court.—Piercifield, wife, et. al. vs. Snyder et. at..--. sees 


BILLS OF EXCHANGE. 


1, A promise to pay a bill of exchange, after its dishonor, raises a fecal presumption of 
notice to the drawer, and dispenses with the necessity of proof of notice of protest 
for non-payment—Dorsey vs. Watson eoesoe COCCOCO C208 COPE Oe Bee Hee O88 BESS Veeees 


BOATS AND VESSELS. 


1. An officer’s return, showing that he executed process against a steamboat, by seizing 
the hull and other parts of the boat, as then lying at the wharf, partly taken to pieces, 
an iin process of being broken up, is sufficient—Gaty et al. vs. Garrison et al...+.. 
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2. In a policy upona steamboat, providing for notice to the insurers uf a changeofmas- _ 


ters or owners, it is necessary for their assigns to give like notice of every subse- 
quent change—Tennessee Marine Fire Ins. Co, vs. Scott & Mudge-+++ ++++ sess cece 66 

3. Supplies furnished a boat, on the order of the steward, engineer or mate, with the 

knowledge or conset.t of the master, constitute a valid demand against the boat— 
Vooshees, Miller & Co. vs. Steamboat Eureka-+++++ sees cove cece cvsces cote cocees 86 

4. In an action ‘or an injury to a boat, by collision, the measure of damages is the 

amount paid for raising and repairing the boat, with interest thereon, to the rendi- 

tion of the verdict—Atchison vs. Steamboat Dr. Frankiin---+ +++- seececesece. 63 
5. If one takes possessicn of a boat, without the consent of the owner, makes a contract 

of affreightment, and violates it, the boat is not liable, under the “act concerning 

boats and. vessels”—Steamboat Madison vs. Wellse++s secese coccce ores cece svevee 360 

6. The 31st section, article Ist, of the ‘‘act concerning slaves,” providing that “any mas- 
ter, commander or owner of any boat, or other vessel, who shall transport any slave 
vut of this State, in such vessel, or from one point or place in this State to any other 
point or place in the same, in such vessel, without the consent or permission of the 

person to whom such slave does of right belong, or who has authority to grant such 
consent or permission, shall forfeit and pay the value of such slave to his owner 
to be recovered by action of debt, without prejudice to the right of such owner !o his 
action at common Jaw,” is applicable enly to the master, commander or owner who 
tran:poris a slave, contrary to the act, and not to a mere part owner, who was ab- 
sent, knew nothing of, nor counseled nor consented to the transportation. Thestrin- 
gent provisions of the ect are applicable to the master, commander or owner, guilty 
of this violation, and the boat itself (ane) is liable to the penal infliction imposed 
vy the statute, but a mere owner not so guilly, is not liable beyond the actval dam- 
age sustained. recoverable in an ordinary common law action—Lee vs. Sparr+-+++- 370 

7. The return of a constable on a warrant against a steamboat, showing that he executed 
it by going on board the boat, and by reading the same to the clerk, and by finding 
the sheriff in charge of her, is sufficient to give the justice issuing the warrant, juris- 
diction to hear and determine the case against the boat—Steamboat Eureka vs. Noell 
& McSherry «+++ eee cose CFs sees . eee Bee cla Coes sees eoee eeee Hee OOF Ceeeee @ 533 

8. A loaned B, part owner of a steamboat, one thousand dollars, to pay for repairs and 
other expenses of the boat, Within six months, the money was in the clerk’s desk 
to pay A. ‘When he called for it, B paid him one hundred and fifty dollars, and ask- 
ed a further loan for the balance for the use of the boat, which was assented to, and 
the balance left in the clerk’s desk. It was not,in such case, necessary to count out 
the money, pay it over, and then pay it back again, in order to make a new loan. 
The transaction took place within six months prior to the institution of suit, was a 
new loan, and created a lien on the boat—Phelps vs. Steamboat Eureka----.+--+++ &32 

9. The officers of a boat cannot bird it by admissions, but the owners can. The omis- 
sion of owneis in the 30th secticn of the act concerning boats and vessels, shows that 
it was not the intention ofthe legislature to exclude such admissions—Ib. 

10. B and C took bird cages to a boat. and took a receipt from the second clerk in the 
name of A, to whom C was indebted. B held himself out as owner to the captain, 
accompanied the cages on the trip, and when the boat reached her destination, re- 
ceived the cages and paid the freight. A, in such case, cannot receive-the value of 
the cages from the owner of the boat. The receipt was taken mereiy as a security, 
and &, by the consent of A ana (, made apparent owner, and in a position well cal- 
eulated to impose on the officers of the boat—DeBaun vs. Atchison et al--++---... 543 


BONA FIDE PURCHASER. 


1. Atitleto lands by a bona fide purchare and entry from the United States, must prevail 
over a confirmation by the act of congress of July 4th, 1836, of a location and sur- 
vey made subsequent to the entry—Wallis & Smith vs, Von Phul--++- «see eseeeeee 84 

2. A bona fide entry from the United States will, in this State, defend as well as maintain 
an action of ejectment—Ib. 

3. A bona fide purchaser of property, who has failed to record his deed until after a judg- 
ment has been recovered against his vendor, but who records it prior to any sale 
under the judgment, can hold it against the person purchasing under the judgment— 

Davis vs. Ownsby ---+- POC CEE COLES CHEESE CHHH FHSS CHES HOTS SHOS ees CHEF Hee SES 170 


BONDS AND NOTES. 


1, A bond may be discharged when performance is prevented by the act of God, the 
obligee or the Jaw—Oliver et al vs. Alteret al.co+s coos ceccee coccee eoce cece cocece 189 

2. Asking delay, and a promise to pay a negutiable note, by the en:lorser, after it falls 
due, dispenses with @ proof of presentment to the maker, or notice to the endorser— 
Dorsey vs. Watson, ante, page 52—Clayton et al. vs, Phipps et ale.-+ cece seeeee 399 
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3. Under the new statute lating “practice in courts of justice,” the assignee, to whom 
‘& promissory note has been assigned for collection, may sue in hisown name. He 
is the “real party in interest,” within the meaning of that act—Webb & Hepp vs. 
Morgan, McClung & Coceece SOSe CHOHH COSS COOH CHOSE CHF SHEFF SHOTS CHESS CHES HSE BESS OF 

4. If the holder of a note takes another, end higher security for his debt, he must look to 
that security alone, and cannot afterwards, maintain an action on the note—Hall vs, 
He kins et aloe. COCO THRE COTE CHHS OHSS CEOS CHES EHS HHT CHES CHES BHHEDE BEEEEe FE08 

%. If a purchaser of land executes a negotiable note for the porchase money to an appa- 
rent stranger to the title, and fails to secure himself by a proper penal covenant; he 
has no one to blame but himself, and cannot set up as a defence to the note, the fail- 
ure of the parties in interest to execute proper conveyances to him—Glascock and 
others vs. Rand eco cewcce cowcce coccce covcce woenve 000 — -+ cree cone wees cose eves 

6. If, when a note matures in the hands of an assignee, the maker is so insolvent that a 
suit against him would be unavailing, it is not necessary to bring it, before suing the 
assignor-—Clemens vs. Collins +++»... POCCEE SCHTETSE SHES SHEETS DEVS SEES COST OHSS SEBees 


BURGLARY. 


i. An indictment on the 16th sect., art. 3—crimes and punishments, mu-t specify the 
manner in which the entry into the dwelling house was made, so that the court ma 
see that such an entry, by day or by night, was made in such manner as to consti- 
tute no other burglary, created by statute. To constitute burglary under this sec- 
tion, a breaking in the night time to get out of the house, must also be shown—Con- 


ner vs. State-e-. VS OCT SHS CC CCE COLETH CHHS FESS ET SHES CHETE) BHSE TODD DEDESS SHES Seees 


CHANCERY PRACTICE. 


4. Where a defendant pleads to the merits of a bill, and the plea is found in their favor, 
the bill should be dismissed absolutely—Bel! vs. Simonds & Moriisone+.+ +++ sees 
2. A court by equity might grant relief to a mortgagor, or bona fi/e creditor seeking to 
avail himself of alleged equitus, when it would not sustain a bill to redeem eight 
years afterwards, by a purchaser for a nominal price—Gray & Howard vs Shane.- 


CHARACTER. 


1. Good character is a circumstance, but not “a strong circumstance,’ in favor of the 
accused—Schaller vg. State >ooe wree cvve cece coes -cecce seve vevevs o0ee ves 008 cone 


COMMON LAW. 


The common law concerning the offence of riot is not in force in this State—Smith et al. 
v8. The State +-»~+-~ eccces C888 oes 00 © OOCe Bees C88 COS BUSS Vee sd eee E88 CEES Oe 


CONFIRMATION. 


3. A decision of the beard of commissioners, confirmed by the act of Congress of July 
4th, 1836, in favor of the legal representatives of the original claimant, is a confirma- 
tion to an assignee, filing the claim before the recorder of Jand titles, for confirma- 
tion—Boone et al. vs. Moore ++++ sees soe coos oe aeseceins 

2. A confirmation under the act of 1836, to the original claimant and his legal represen- 
tatives, ennred by way of estoppel, to his assignee. Stoddaid vs. Chambers, 2 How- 
ard 284— Wright vs. Rutgers et al---. 000 ce cece cece cece cee voce cece voce 

3. To bring a case within the second section of the act of 1836, so as to award a confire 
mation, the opposing location must be shown to have been made, “‘under a law of 
the United States.°’ Stoddard vs. Chambers, 2 Howard 284—Ib. 


CONSTITUTION. 


“The act of 1849, which proposes to establish a system of taxation upon merchants and 
grocers, ‘in lieu’ of other enactments then existing, is not, of itself, such a departure 
from the basis of taxation ordained by the constitution, as to require the interposition 

of the judiciary; but the proviso to that enactment is in the nature of a saving repug- 

nant to the constitution of this State. Taxes may be collected from merchants and 
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merely, which is provided and directed by the act of 1845”—Crow et al. vs. The 


feces COOS COOH COTS BESS CEST GOES SEEEHS CHEESE COLES CHOOSES CHEESES OHOTED CHE BHee 


CONTRACTS. 


1. It is the duty of courts to give effect to every clause of a contract, if it can be done, 
although the result of such a construction may be: to diminish the value of the secu- 
rity—Webb & Co. vs. Protection Insurance Company «+++ «ecees coos cree cree cee 

2. Itis for parties to make their own contracts, and courts of justice cannot relieve 
against injudicious ones, unless upon the greurd of fraud, mistake, or some other 
ground known to the administration of justice—Ib. 

3. In a contract for the delivery of barley, the quality called fur, may be ascertained by 
mercantile usage of the terms employed; and the parties are presumed to use them 
according to the meaning attached to them by the mercantile community — Whitmore 
& Pegrain vs Coatseeee oes vere voce coeee ae pieeaes eeee bac peteuueses oem ° 

4, Ifabargain be such as no man in his senses, and not under delusion. would make on 
the one hand, and as no honest and fair man would accept on the other. it will be 
relieved agaiust; but if the parties be competent to contract, and neither takes ai.y 
undue advantage of the other, it will not be disturbed—Tison vs. Labeaume---+ «+++ 

- If a party to a building contract, voluntarily abandons it, before completion, he is 
nevertheless entitled to recover for his work and materials, at cost prices, if the other 
party has received and enjoyed the benefit thereof; but in such case, the damages 
sustaiued by the other party, from the non-performance of the contract, must be de- 
ducted from the value of the work and materials. If the damages equal, or 
exceed the value of the work and materials, no'hing is recoverable; il they be less, 


the amount recoverable is the difference between the contract prices of the work- 


and materials, and the damages resulting from the non-performance of the contract. 
(Helm vs. Wilson, 4 Mo. Rep., 41)—Lee & Dolen vs. Ashbrook..--++ «-- seers 


CORPORATIONS. 


1. A municipal corporation, authorized by charter, to construct wharves, and other sim- 
ilar public conveniences, upon the lands of private citizens, are not bound to select, 
as agents, tor the accomplishment of the work, the owner of the land, upon which 
the erection is proposed—Waddingham et al. vs. The City of St. Lowis-+ «+++ eseces 


COSTS. 


1. In actions substantially ex delicto, the damages claimed in the declaration, determine 
the jurisdiction of the court; and, if the plaintiff recovers any damage, the costs 


ought not to be adjudged against him—Acks vs. Ball----- ea teeees seeceveeccee cess 306 


2. A person whose name is endorsed on an indictment, as prosecutor, cannot be ruled to 
give security for costs—State vs, Bawling et al.s+++ secs cree cee eeeces cone coeeee 


COUNTY COURT. 


1. A final order of a county court cannot be set aside at a subsequent term, merely upon 
the ground of error—Peak vs. Reed-«--«- CO ee OOo COs COTS OHS CEs ee CHER O88F HOEe O86 


DAMAGES. 


1. In an action for not receiving goods bargained and sold, the measure of damages is 
the difference between the contract price and the price which goods of a similar 
uality bear in the market, at the time the tender was made, and the necessary 
arges attending the sale te other parties—Whitmore & Pegram vs. Coats-++++- ++ 

2. In an action for an injury to a boat, by collision, the measure of damages is the 
amount paid for raising and repairing the boat, with interest thereon, to the rendi- 
tion of the verdict—Atchison vs Steamboat Dr. Franklin.---- .. seen cone cece cose 

3. On a motion to dissolve an injunction, the plaintiff is entitled to a tria] on the merits, 
and to a jury to assess the damages—Home Mutual Ins. Co. vs. Brown-+++ +. ese 

4. In an action of trespass where the act complained of is deliberate and aggravated, the 
jury in measuring the damages are not restricted to the value and interest upon the 
article taken, but may take into consideration the concurrent facts in aggravation 

and give smart money—Milburn et al. vs, Beach & Eddy++++..++ secvce-seve seve 
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. A deed, although not acknowledged or recorded, being good under the common law 
as between the parties, is also good between the grantees and a mere trespasser— 

Heirs of Strickland vs, Heirs of McCormick «+. tees ccee cece cece cers ccesvcesese 166 

A bona’ fide purchaser °of property, who has failed to record his deed unfil after a 
judgtnent has been recovered against his vendor, but who records it prior to any sale 
under the judgment, can hold it against the person purchasing under the judgment— 

Davis vs. Ownsby «+e COC COHHEH CHES SCHOS SHESEES SHHESS FESS CHESS CFF OHS BESe SESE 170 

. The word “heirs”? was necessary to convey a fee simple by deed, previous to our stat- 

-4éth vendering this word unnecessary—Hogan’s heirs vs, Weckler & Middlebaugh ++ 177 

. The intent of a deed, howeyer manifest, cannot prevail against a final rule of law--Ib. 

». A deedto the heirs of a man deceased is valid. Jd cerium est quid certum reddi potest 

— Boone etal. vs. Moore:«-+-« eeee C88 cess OF8e sees © Ce eeee Sebeee See Seesee CO8be8 : 

3. Jf an original deed, duly recorded in the proper office, within one year from its date, i 

rf) and more than twenty years from the time a copy is offered in evidence, or though 

‘ not so recorded, is yet accompanied by proof of such facts and circumstances, as bi 
together with the certificate of acknowledgment as proof, will satisfy the court that: ¥ 
the person who executed the instrument is the person therein named as grantor, has f 

98 been lost or destroyed, or is not in the power of the party who wishes to use it, a 
certified copy of the record therevf, and of the certificate of acknowledgment or ! 
proof, is admissible in evidence. Rev. Stat. 1843, 469-270-. Bosworth vs. Bryan++++ 57% } 

The law of 1801 gave no authority to any officers to take the acknowledgment of 
deeds, except judges of the general court and justices of the court of common pleas; 
but the act of July 7, 1807 (Pur. 8, 178-9) authorized any justice of the peace of the 
dist:ict where the land was situate, to take the examination and acknowledgment. 
The same effect was given to a deed acknowledged before a justice after 1807, as was 
before that time under the act of 1804 allowed to an acknowledgment before a judge 

18 or justice of the common pleas-- Ib. 

The mere production alone of a deed from the register of lands, for lands sold for 
taxes, makes out no title. The act is silent as to the effect of such adeed. Such 
effect only as upon genera! principles has been heretofore accorded to similar deeds 
made by the auditor, can be given--Ib. 


DESCENTS AND DISTRIBUTIONS. 
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. Acitizen in this State died, leaving several slaves, and his next of kin were some 
brothers and nephews living in Canada, who were aliens, and two nephews living nm 
this State, who were citizens. ‘he slaves in such case are distributable equally 
among all, sccording to the statute of descents and distributions, without regard to 
alienage--Greenia etal vs. Greenia et alccccee ccccce cece cece ccccce 0008 oper ecee 526 

. The seventh section of the act concerning descents and distributions, providing that 

i “in making title by descent, it shall be no bar to a descendant; that any ancestor 

through whom he derives his descent from the estate, is, as has been an alien,” 1s 

DS exclusively applicable to real estate-- Ib, t 


DETINUE. 


w 


1. In an action of detinne to recover saw logs cut ard carried from land claimed by the 

19 plaintiffs, no demand is necessary -+Schulenberger & Brockler vs. Campbell+++++. 493 
2. A special property, in such case, is sufficient to maintain the action+-Ib, 
3. Detinue may be maintained where goods are originally acquired by a trespass. The 4 


trespass may be waived.-Ib. 


DOWER. 


1. Under the second section of the act concerning dower, a widow, with an only child, 
is only entitled to one half the slaves and other personal estate belonging to the hus- 
3 band at the time of his death, including advancements to the child in the husband’s 
, e time.- McReynolds’ Exr’s vs. Gentry, Adm'’r ees COCe CFSO CO8s COUT COS CECE 6 ARE 


DRUNKENNESS. 


3. Drunkenness is no excuse for crime-+Schaller vs. Statesssore-cssecversroeseenesers BOB 
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ELECTION OF BREACHES. 


1. Untess unusual hardship or injustice rs in the refusal of a ¢ireuit judge to put 
plaintiff to an election as to which of several breaches is intended to be relied off. 
the exercise of such discretionary »ower will not be disturbed.-Fulkerson’s adr 
vs. The State to the use of St. Charles COUNLY ever cece cece doce cece cece cece ceceebi 


ESTOPPEL. 


1. Foestablish an estoppel m pris there must be, }. An admission inconsistent with {He 
evidence proposed to be given, as the ciaim offered to be set up; 2. Action by the 
other pasty upon such admission; 3. An injary to him by allowing the admission to 
be disproved-- Taylor & Mason vs. Zepp evce coe O $000.0 ebepes ecee 06ce ced oct 

2. The doctrine of estoppel is as old as the statute of frauds, and as such a part of the 
law of the land. It is no objection to others, that the one may be a modification 6 
regulation of the other -- Lb. 


EVIDENCE. 


RA tor in a deed of trust, under which a party interpleading claims property attached, 
rast a competent witness, for the defendant to show the oniihanstion of The deed Ket 
ser Vs. Moore -+++ -eecee eeee eoee cee ee 

2. Upon the trial of an indictment for keeping a bawdy house so as to become a common 
nuisance, it is competent to prove the character of the women who live and are lodged 
in the house, and the character and behavior, while there, of the men who frequent the 
house, and also the effects of the establishment upon the peace and good order, and con- 
sequent enjoyment of the neighborhood.—Clementine vs. the State --++ «+--+ +++ ++ee. 

3. Woon the trial of an indictment for keeping a bawdy house, the refusal of witnesses who 
have frequented the house to answer questions in reference to the conduct of the inmates 
and visitors while there, upon the ground that they would degrade themselves, may be 
taken into consideration by the jury in making their verdict.—Ib. 

4. Where tht-transaction to which a witness is interrogated forms any part of the issue to 
be tried, the witness will be obliged to give evidence, however strongly it may reflect on 
his character—Ib 

5. Before the credit of a witness can be impeached by proof of anything he has said in ree 
lation to the cause, a foundation must be first laid for such proof by first askiag him. 
whethey he has said that which is intended to be proved.—Ib. : 

6. Upon the trial of an indictment against a free woman for leasing a house to be kept as a 
vey house, a slave who co-habits with her as man and wife is a competent witness for 
her.—Coleman Vs. The State- eee Bees CHET eee sees CHE HOS BOS CBee 

7. On the trial of an indictment for a riot, a record showing a connection of a prosecuting 
witness of keeping a bawdy house, is not admissible testimony.—Deer & Rose vs. The 
Slate ---+ e+-+ cece eoce ccee cece cee o 9000 S506 Cees Dose 0006 CODS 6000 6006 C000 seee eoce 

8. If a witnesswdbe excluded, as incompetent, at the instance of a party, he cannot cure the 
error of excluding the evidence, by admitting a part of the witness’ statement to go to 
the jury. The evidence of the witness m‘ght, in other particulars be important to the 


@ eres eeee sees oes “© eee eres C088 SOF weeese 


etre ee + eoecee 


159 


348 


party proposing to examine him.—Steamboat Madison vs. Wells---. -++- «+++ ++++ s+. 360: 


® Tne Ist sect., article 25 “practice in courts of justice.” providing that no person offered 
as “a witness shall be excluded by reason 0° his interest in the event of the suit? rene 
ders the evidence of a witness, contingently liable, admissible. His liability effects his 
credibility, not his compentency.—Ib. 

10. Our statute permits the record of a deed to be read, when the original is lost, or is not in 
the power of the party wishing to use it; but the practice, in admitting or rejecting such 
test'mony, must depend somewhat on circumstances.— Walker vs. Newhouse: «+++ «+++ 

11. A defendant is only bound to make out a prima fac'e defence, and w I! not be presumed 
to have in his possession the plaint ff’s title papers. —{b. 

12. An attempt by a prisoner to make his escape by using a false key, is adm'ssible evidence 

inst him.—Fanning vs. The State--++ «+++ «se. ..- O8bG C06 6568S 0000 600 6.0008 SOS 

13. Records of former indictments against a P= maga for the same offence, which have been 
dismissed by nolle prosequi, or suspended by a subsequent indictment, are not «dmissible 
evidence for him.—Ib. 

$4. Asking delay, and a promise to pay a negotiable note, by {he endorser, after it fells due, 
dispenses with proof of presentment to the maker, or notice to the endorser.—Dorsey 
vs. Watson, ante, p. 59.—Clayton et. al. vs. Phipps et. al --- -+++++ -+++ sees eens eons 

15. The admissibility of testimony, in all cases, cannot be certainly determined, uni'] all the 
facts are elicited; and, if on the examination of witnesses, incompetent ev dence be ade 
mitted, but afterwards excluded by proper instructions, it is no ground of error.—Fitz- 
gerald ét. al. vs, The State. +++. COSTES GhIS 2d20Oe DORPEE COCO S006. 0eod Scere e 6060-S0O8 
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¥6. If an original deed, duly recorded in the proper office, within one year from its date, and 
more than twenty years from the time a copy is offered in evidence or though not so re- 
corded, is yet accompanied by proof of such facts and circumstances, as together with 
the certificate of acknowledgment as proof, will satisfy the court that the person who 
executed the instrument is the person therein named as grantor, has been lost or destroy- 
ed, or is not in the power of the party who wishes to use it, a certified copy of the re- 
ad cord thereof, and of the, certificate of acknowl nt or proof, is admissible in evi- 
dence. Rev. Stat. 1843, 469-70.—Bosworth vs. Bryan++++ ++«c+e ssees @ ceeses eeeces BID 


EXECUTION. 


1. The law applicable to the Home Mutual Insurance Company, does not permit an execu- 

39: tion to issue against them, until three months after judgment. If, within this period 

execution be issued, it will not defeat a garnishment upon them, and the recognition and 

peers of the execution subsequent to the garnishment, will make no difference. 
ome Mut. Ins. Co. vs. Gamble.-:-- COO oOo COOOES COFFS CHE TEe BEEF CHO eee See ees vegsed 40T 


FEES. 


1. An officer having charge of property atiacien must be allowed such compensation for his 

trouble and expenses, in keeping the same, as may be reasonable and just; but itis a 
7 matter appealing to the sound discretion of the court whose officer he is; and, unless 
there is gross abuse of such discretion, it will not be disturbed.—Hesse & Leonard vs. 


TAM + oe cece coccee sees eoee 2008 cose seeere CFF CHFe CHF8 BH8e sess oes ES SOre EEE 395 


» FORCIBLE ENTRY AND DETAINER. 


eo 


. Anentry upon real estate inst the will of a party in possession, is forcible 

détninoe cf it afterwards, tnlawfal:—Catheart var alter sees ceees ay Fe ese e. cy 17 
A person taking possession of real estate, under a parol contract of purchase, and receiv- 

ing notice to quit on the same day of, but before the serv.ce of a summons upon him, is 

not guilty of an unlawful detainer, in holding over.—Young vs. Ingle & Scribner. - r+» 426 
‘3. In forcible entry and detainer, it is competent for the plaintiff, in establishing his posses- 
sion, to prove by his agents, and by letters bearing his name, received by them, in the 
usual course of mail, their possession of the premises, as his agents.—Julian vs. Lacey 434 


te 


, FRAUD. 
4. Whether an entry from the United States was procured by fraudulerit means i 
3 contest real two claimants from the United States, Y, a question of fact tobe sab. 
mitted to a jury.— Waller & Smith vs. Von Phul .---++ +220 seees $ 900s ceqese aces - 84 
2. Where a person in failing circumstances sells his property to one creditor, intending 
thereby to hinder and de ay his other creditors in collection of their debts, yet the sale 
P cannot be avo:ded unless t 


e vendee had knowledge of, and was privy to the fr. 
intent.—Little vs. Eddy & Beach--+--- 0 odes wes . oe ve esee cee r ° 7 eee ceee — 160 
. If a bargain be such as no man in his senses, and not under delusion, would make on the 
one hand, and as no honest and fair man would accept on the other, it will be rel'eved 
agains; but if the parties be competent to contract, and neither takes any undue advan- 
tage of the other, it will not be disturbed.—Tison vs. Labeaume--.- -.-. ees’ geceeeve 198 
. Joseph M. Ferguson was indebted to his brother, Thomas J. Ferguson, in the sum of 
three hundred dollars, for which he exeeuted his note. Afterwards Joseph sold and 
deeded to Thomas a tract of land for one thousand dollars. The note not being present 
when the deed was executed, Joseph executed another note to Thomas for two hundred 
and sixty dollars, money advanced on the land, and Thomas executed to Joseph a note 
- for four hundred and foity dollars, and died, in a short time afierwards, leaving the mat- 
ter in this condition. Joseph, in such case, had no interest in the land subject to the 
payment of his debts.—Edwards vs. Ferguson et, al-+e++s .-ssee seecee seeses soeees 469 
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FREEDOM. 


1. A female slave was sold to serve ten years and no longer; and then to go free and be m 
umitted forever. Within the ten years, she had a ehild. Tue child’in such case, is men 
entitled tofreedom. A person born of a Slave is a slave.—Lee vs, Spague-+e+ces-eeee 476 
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GARNISHMENT. 


1. The law applicable to the Home Mutual Insurance Company, does not permit an execu- 
tion to issue against them, until three months after judgment. If, within thi period, 
execution be issued, it will not defeat a garnishment upon them, and the recognition and 
paymant of the execution subsequent to the garnishment, will make no difference. 
Home Mut. Ins. Co. vs. Gamble cc cces coccce socccs cocrce cocccs cose vocces cece ogee 407 

2. A judgment by default against a garnishee, summoned in attachment as a debtor of the de- 
fendant, does not admit the plaintiff’s right to prove a joint indebtedness of the gar- 
nishee to the defendant and anothers; and, in such case, the assignment of the other of 
his interest in the indebiedness fo the defendant, will make no difference. An assign- 
went of accounts docs not carry with it the legal interest.—Kingsly vs. Missouri Fire 
Company eeeeee Cece ce Coe ees eeecce oeeee Sevece Sees Coe Bree Coes Cree cose eecseses ABS 

3. A transcript of a judgment against 2 defendant, as garnishee, must show the defendant’s 
answer to the interrogatories; otherwise it can aiford no evidence whether the defen- 
dant’s indebtedness to the assignor of the plaintiff, was on account of the note sued on 
er not.—Dirlam vs. Wengers eee cove bs. eben wenn vst o ceecce oo secs cece wees coecee IK 


GRAND JURY. 


1 The provision of the 19th sec. of the 3d article of the act concerning “practice and pro- 
ceedings in criminal] cases,” requiring the foreman of a grand jury to certify under bis 
hand the indictment is a irue bill, is merely directory. After a defendant has been con- 
victed upon an indictment not thus certified, itis too late upon a motion in arrest to 
raise this objection.—Staie ¥Ss. Mertens ---- SOS OOOP S604 4406 00060066 6000 CUS ee esce a4 


GROCERS. 


i. “The act of 1849, which purports to establish a system of taxation upon’ merchants and 
grocers, ‘in lieu’ of other enaciments then exisiting, is not itself such a departure from 
the basis of taxation ordained by the constitution, as to require the interposition of the 
judiciary; but the proviso to that enactment is in the nature of a saving repugnant to the 
constitution of this State. Taxes may be collected from merchants and grocers under 
the authority of that act alone—using for that purpose the machinery merely which is 
provided and directed by the act of 1845.”—Crow et. al. vs. The State---. -... eeoeee 237 


INDICTMENT. 


1. An indictment which “ey the defendant with stealing five red cows of the value of 
fifteen dollars each; five black cows of the value of fifteen dollars each; five white cows, 
&c., all the property of A, is good.—Wein vs. The State++++ eseees cee ceee sees veee 195 

2. In an indictment under the ist sec. of the 3d article of the act concerning crimes and pun- 
ishments, for setting fire to a dwelling house in which there was at the time a human 
being, it is not necessary to name the person in the house at the time the firing was done. 

A statement, in the words of the statute, that at the time the act was perpetrated there 
was a human being in the house is sufficient.—State vs. Aguila. ++++ «+++ sees sees eeee 130 

3. A person who commits an offence against a statute while in Sica, under our law, may be 
indicted and punished for it after the act against which the offence was committed, hes 
been repealed.—State vs. Matthews+++-+ +++ esse eee cence «cove cece ceeesees eer 133 

4. Upon the trial of an indictment for selling liquor without license, if the defendant has a 

cense, it devolves upon him tb produce it.—Schmidt vs. The State---+ +--+ +++ eeseee 137 

5. Where a person acts as the clerk or agent of another in selling spirituous liquors for him 
if his employer has no license authorizing him to sell, either may be indicted.—Ib. 

6. An indictment which alleges that the delinquent sold liquors “to persons to the grand ju- 
rors unknown,” is supported by the testimony of a person who swears that the defend- 
ant sold liquor to him; unless it further appears from the evidence that the grand jury 
knew the witness to have heen, in fact, the unknown person alluded to in the indictmen 
Hays vs. The St, 13 Mo. Rep., 246.—State vs. Bryant. ++++ vers sere cree eee ceee ove 340 

A n indicted for selling liquor without license cannot excuse himself upon the ground 

at, at the he did the act, he was in the employ of another person, and sold it as 
his agent.—Ib. 

& In en bedictenent for fraudulently pee ahem pee previously conveyed, without a re- 
citation of the’ fact, the offence must be charged with sufficient certainty both as to 
time and place. If no venue be laid in the indictment, it will be defective.—State vs. . 
We [OT ecocce SOOO Se COHEEE SCHHEEH SHFHSS SHFHEE CHES SESS OHSS CHES CHESS BEES BHFH OSE 

9. Aw ifidi¢tinent for arson, charging that the defendant “did set (omitting the word “fire? ) 

"'¢o ‘grid the same house then and there, by the oe such fire, did feloniously, wil- 
‘folly and-maliciously burn and consume,” is sufficient. ‘The statute of arson declaring 
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that “every person, who shall set fire to or burn,” being in the disjunctive, the indict- 
ment would have been good, had it contained the second clause only, for burning the 
house, and the defective attempt to include the first clause, may be rejected as surplusage. 
Polsten vs. State -+++ ose cose coee ove ovee oust cons 
40. An indictment on the 16th sect., art. 3—crimes and punishments, must specify the man- 
ner in which the entry into the dwelling-house was made, so that the court may see that 
such an entry, by day or by night, was made in such manner as to constitute no other 
burglary, created by statute. To constitute room, oa 4 under this section, a breaking in 
the night time to get out of the house, must also be shown.—Conner vs. State--++ +++ 


INJUNCTION. 


eres seve esos eee eres Cee Seeeee 


1. On a motion to dissolve an injunction, the plaintiff is entitled to a trial on the merits, and 
to have a jury to assess the damages.—Home Mutual Ins. Co. vs. Bauman: ++++ +-++++ 

2. ‘Patterson was security for one Nowell, ina note given to Brock, who recovered judgment 
against both, and had execution accordingly. ‘The execution was levied upon Nowell’s 
land, and stayed by Brock’s order, and not renewed until after the statutory lien had 
expired, and that of another judgment attached. Nowell became insolvent, and a sub- 
sequent execution was run against Patterson. The execution, in such case, will not be 
enjoined. The petition nowhere alleged that‘Brock knew that Patterson was but a secu- 
rity. Brock had a right to treat the judgment as a joint one, or as joint and several, 
and to exercise his own discretion respecting its collection, at least, until the alleged se- 
curity took proper steps to make known his true character.—Patterson vs. Brock ----- . 


INSTRUCTIONS. 


1. It is the duty of the circuit court, when asked, to instruct the jury that if upon the whole 
case they have a reasonable doubt of the guilt of the prisoner of the offence charged 
against Lim, they should acquit him, yet a refusal to give this instruction is not sufficient 
cause to reverse the judgment when the instructions given presented the whole case fair- 
ly before the jury.—Gardiner vs. ‘The State--++ +++ e++s eres ja 0.0 608900 8850 0000 ccs 

2. The circuit court should not give an instruction which contains merely an abstract legal 
proposition.— Wein vs. The State. coce cove cece cece cece cove cee cece sees cee secce 

. Instructions which merely state abstract rules or principles of law, without any evidence 

to base them upon, are improper, and should not be given.—Heirs of Strictland vs. heirs 

of McCormick - --«-- ©. Cee ees 0000 cobb 0000 cove ote 2 eee See © eescce cvccce ose eeece . 

4. When the law has been properly given to the jury, it is no error to refuse another instruc- 
tion presenting the same legal proposition, in a different way.—Webb & Hepp vs. 
Browning & Bushnell- ocee cveee © cceees coce voce O10 veeeee ceveee eeeeese ees see > 
Objections to instructions cannot, for the first time, be taken on a motion for a new trial. 
he record must show ‘that exception was taken to them, at the time they were given; 
otherwise they will not be remanded by the supreme court.—Powers vs. Allen+++++++s 

. It is wrong to instruct a jury that “ihe want of motive or interest to swear false is a cir- 

cumstance from which they are at liberty to infer that the testimony of the defendant 
was not wilfully and corrupily false.” The secret motives which give birth to acts are 
not always susceptible of proof.—Schaller vs, State. +++... «+++ ote e eee cee wane eves 

Although an instruction may contain a correct abstract principle of law, yet if there be 
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no evidence to warrant it, it is no error to refuse to give it.—Muldrane vs. Caldwell... 623 


. An instruction directing the jury to find for the plaintiff, if he has proved the material 
facts set forth in either count of his declaration, though somewhat singular, is not suffi- 


cient to authorize the supreme court to set aside the verdict.—Clemens vs. Collins.-++ 604 


INSURANCE. 


eae 
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In a policy containing the following proviso, viz: “Provided always, and it is hereby de- 
clared that this company shall not be liable to make good any loss by theft; or any loss 
damage by fire, which may happen or take place by means of any invasion, insurrec- 
tion, riot, or civil commotion, or of any military or usurped power.” The clause pro- 
tecting the company against losses by theft, is independent of the one immediately fol- 
lowing it.— Webb & Co. vs. Protection and A&tna Ins. Co-++ese + + cee cece secs sees 

2. Itis the duty of the court to give effect to both clauses, and every clause of the contract, 
if it can be done, although the result of such a construction may be to diminish the 
value of the security. It is for parties to make their own contracts, and courts of jus- 
tice cannot relieve against injudicious ones, unless upon the grounds of fraud, or mis- 
take, or some other ground known to the administration of justice.—Ib. 

3. In a policy upon a steamboat, he pers. for notice to the insurers of a change of masters, 
or owners, it is necessary for their assigns to give like notice of every subsequent change. 
Tennessee Marine Ins. Co. vs. Scott and Mudge----- Sr error eer eS 
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4. The expression in a policy, requiring notice of loss to be given forthwith, must be under. , 
stood to mean with all due diligence under the circumstances of the case. The distinc- 
tion taken in Kyles case (11 Mo. R. 289) between the notice of loss and other prelimin. 
ary proofs, was not well considered.—Philips vs, Protection Ins, Co-+-++ e+++ sees see. 290 
5. In an action ona policy, making it incumbent on the plaintiff to produce his vouchers, and 
submit to an examination under oath, if required by the agent of the company; if on 
such requisition, the plaintiff fails to comply with the condition of the policy, without 
excuse or justification, he cannot recover; but his failure is, to some extent, a question 
of fact and intention. If it was to gain time, and lessen the chances of detecting fraud 
it ~~ be fatal; but if to save the plaintiff or his family from an epidemic, it would 
not.—Ib. 
6. If the underwriters refuse to pay the plaintiff’s claim, because he has failed to submit to 
an examination under oath, they cannot afterwards insist on his failure to comply with 
other requisitions of the policy.—Ib. 
7. A clause in a policy requiring payment to be made in sixty days after loss, and filing 
proof at the office of the underwriters, applies to cases of an adjustment by the officer, 
- to a other. If the company refuse to adjust, an action will lie within the sixty 
ys.—Ib. 


INTEREST. 


1. Interest is first to be calculated on a demand up to the first partial payment—then add the 
interest to the —, and deduct the payment therefrom, then cast interest on the re- 
mainder to the second payment, add the interest to the remainder, and deduct therefrom 
the second payment, and so on until the last partial payment, unless, in any case, the in- 
terest - to any payment shall exceed the payment, in which case, such payment is to be 
deducted from the interest, and the excess of the interest, is to be carried forward, with- 
out casting interest thereon, to the next payment, that will discharge the excess—Riney 


vs. Hill..-.0- COKCES CHOLES CHHE SHOTS CHEE SHH OHH - SEES COLE Ee CEFF CHES HSS CHEEEE SESE 500 


LANDLORD AND TENANT. 


1. Where a defendant comes into possession under contract for a deed, he is not strictly 
a tenant, and is not entitled to notice to quit. He is liable to be turned out as a tres- 
asser, if he fails to comply with his contract, and is responsible in that character 
or mesne profits—Glascock vs, Robards.--««+. COCO COL Lee Seeeee CESSES C88 CHSO Sees 350 
2. A tenancy at will cannot arise, without a grant or contract, denoting permission to 
occupy—Young vs. Ingle & Scriber ---- POO eee COS COO See CHES COS HSE CHEE BEES oe 426 
3. On the bearing of an injunction by a landlord against his tenant, for cutting and car- 
rying away timber, it is necessary for the landlord to prove his title. A tenant can- 
not dispute his landlord’s title—Parker vs. Raymond & Vose--++++ esse errr sees oe 635 


LIMITATION. 


1. The term “beyond sea” in the first section of the statute of limitation of 1825, means 
without the United States. Shrew vs. Whittlesey, adm’r of Whittlesey, 7 Mo. Rep 
473, and Bedford vs. Bedford, Mo. 8 Mo. Rep. 233, overruled, and Marvin, adm’r of 
Bates vs. Bates, 13 Mo. Rep. 217, re-affirmed—Fackler vs. Fackler,adm’r of Fackler. 431 

2. Though, under ordinary circumstances, no limitation can operate in favor of a trustee, 
yet where time and long acquiescence have obscured the nature and character of 
trust, or the acts of the parties, other circumstances give rise to presumptions un- 
favorable to its continuance; in all such cases, a court of equity will refuse relief, 
upon the -_ of lapse of time, and its inability to do complete justice—Taylor 
et al. vs. lair et ale... cece ROee COL Coe SEES CHSe SESE BEEe OHHS HSE HEE sees eee ce 437 


MERCHANTS. 


“The act of 1849, which purports to establish a system of taxation upon merchants and 
ocers, ‘in lieu’ of other enactments then existing, is not of itself such a departure 

rom the basis of taxation ordianed by the constitution, as to require the interposi- 

tion of the judiciary; but the proviso to that enactment is in the nature of a saving 
repugnunt to the constitution of this State, Taxes may be collected from merchants 

and grocers under the authority of that act alone—-using for that purpose the machi- 
mee, merely, which is provided and directed by the act of 1845”—Crow et al vs. The 
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MERGER. 
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1. If the holder of a note takes another, and higher security:for his debt, he must look 
to that security alone, and cannot afterwards, maintain an action on the note—Hall 
vs. Hopkins et Aaleves OOO COOH CHS CHES HEE BEF CHS CHEE CHET HHH HEHE BEES Soe HEF 


MISNOMER. 


1. The plea in abatement wasifor misnomer. The indictment was against “Michael Sun- 
day,’ and the name set out in the plea ‘Michael Sontay.” Wilkerson vs. ‘he 
State, 13 Mo. R. 9!—Sunday vs State.... Ole BOSS COS BESS CHO CHES FHSS CHES BHEEOE 


NEW MADRID CERTIFCATES. 


1. The holders of a New Madrid certificate had a righttv locate it only on “‘public lands 
whieh had been authorized to be sold.”? If it was located on lands which were re- 
served from sale at the time of issuing the patent, the patent is void—Wright vs 
Rutgers et al vccoce Coes Ceeeed © FH Cee COSS COHS CHES HHS BeeeEs CHFF HFS OEE soRe 2° 

3. There was no reservation from sale of the land claimed under a French or Spanish 
title between the 26th of May, 1829, and the 9th July, 1832, A location under a 
New Madrid certificate, upon any land claimed under a French or Spanish title, not 
otherwise reserved, made in this interval, would have been good—lIb. 


NEW TRIAL. 


1. A new trial will not be granted for newly discovered testimony, if it be to assail the 
credibility of a witness merely—Deer & Rose vs. The State++++ +++ sess sere sere 
2. A second new trial will not be granted, unless the triers of the fact have erred in a matter 
of law, or have been guilty of misbehavior—Ramsey, adm’r of Cox vs. Hamilton. 
3. The supreme court will not review asa ground of error, anything which was not 
brought before the court below, in a motion for a new trial. ‘Lhe circuit judge may 
not correct the errors into which he may have fallen when directly presented to him, 
but he must, at least, have an opportunity of doing so—Kanada vs. North----++ ++ 


NOTICE. 


1, A promise to pay a bill of exchange after its dishonor raise a legal presumption of 
notice to the drawer, and dispenses with the necessity of proof of notice of protest 
for nonepayment—Dorsey vs. Watson CO OCC COFCO Coes cesses Oe FHHF OHH SHHe HHS OF 

2. If a county court makes an order allotting a widow dower in the slaves of her deceased 

husband, without the notice required by statute to be given to the executor, adminis- 
trator and persons interested, it is void. No presumption that such notice has been 
given wiil arise where the record is silent—Peake vs. Redd--++ -+++ seseee eevves oe 

. A person taking possession of rea] estate, under a parol contract of purchase, and re- 

ceiving notice to quit on the same day of, but before the service of a summons upon 
him, is not guilty of an unlawful detainer, in hoiding over—Young vs. Ingle & 
Seri NET. co e% Cee cece cose 0068 cose Coe CHES CESS CHS CHES CHES SEH BES OHS CEES BESO 
- In presen'ing a judgment for allowance against an estate, the same notice is required, 
as in the presentation of other demands; and if it be not given, the allowing is un- 
authorized and illegal, and may at any time, be set aside, on the application of the ad- 
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417 


585 


358 


- 


ministrator— Bryan vs. Munday, adm’r of Munday +++++s eves coos sees sees cece cece 458 


OFFICERS’ RETURN. 


1. An officers’ return, showing that he executed process against a steamboat, by seizing 
the hull and other parts of the boat, as then lying at the wharf, partly taken to 
“sxe or being broken up, is sufficient—Gaty et al. vs. Garrison et ale+s+ e+e oes 

2. There are only two modes of personal service pointed out by law; one is by reading 
the petition and writ; and the other is by delivering copies of them. The officer 
may pursue either mode, but the act does not seem to contemplate the propriety of 
= etree the process, by reading one portion and delivering a copy of the other— 

addingham et al. vs. The city of St. Louisesee sesees coe ves secs ones ceee veces 

3. The return of a constable on a warrant against a steamboat, showing that he executed 
it by going on board the boat, and by reading the same to the clerk, and by finding 
the sheriff in charge of her, is sufficient to give the justice issuing the warrant, jur- 
isdiction to hear and determine the case against the boat—Steamboat Eureka vs. 

Noel & McSherry POCO CORO S CEH EHE SEHOES SCHSEES SEEEHS CH CO8 SHFEFS CHS CHF CH 888 88 


PARTITION. 


A purchaser of land at a sale conducted under an order made in a preceesing in a parti- 
tion, cannot avoid the payment of the purchase money upon the ground of a failare 
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of title. Such sales are made like those under ordinary executions, without war- 
ranty of title. The deed executed conveys the interest, whatever it may be, of the par- 
ties 10 the proceeding, is a bar against them, and all persons claiming under them, 
Owsley et al. vs. Smith’s heirs ecoce @ eeeeee esses © Se eeee Sees seeeee oe eeee seveee os 153 


PARTNERSHIP. 


1. When the death of a partner prevents the partnership operations from being carried 
on according to the agreement, and money advanced from being refunded, as stipu- 
lated for, the surviving partner may recover for the money advanced, in the same 


manner, as if no partnership had ever existed—Biernan’s adm’r vs. Brachesees++- 24 
2. If two be partners, and lumber be sold to either of them, for the benefit of the firm, 
they are both liableBraches vs. Anderson +++ coos e.s+ coos ceceee sone cone cece oo 44 


3. The fact that the lumber was not charged on the books of the plaintiff, against the de- 
fendant, is not material, if he was in fact a partner, and the lumber was furnished for 

artnership purposes—lIb. 

4, The taking of a new note of a partner, for a partnership debt, after the dissolution of 
the partnership, with third persons as security, does not, per se, discharge a retired 
partner. Such a transaction cannot be regarded as anything more than a p:ima 
Aig ne against the creditor, liable to be rebutted by other proof—Yarnell & Co. 
vs. NGEFsSON ecvece soceese coeegd sees 30080 C208 eee eee Corecess eves seee eee ap eee coee 


PATENT. 


1, If two patents be issued by the United States for the same land, and the first in date 
be obtained fraudulently or against law, 1t does not carry the legal title—Wright vs. 
Rutgers et aleces SOS Cee CHEE. Bee Eee Bee eEe FETE BESS BESS OES SHS CEOS BEST BEEF e 

2. A patent is a mere ministerial act, and if it be issued for lands reserved from sale by 
law, itis void—Ib. 


PAYMENT. 


1. Under the plea of payment, the burden of proof is on the defendant, who must prove 
the payment of money, or something accepted in its stead. The word is not a techni- 
cal one, but when used in pleading in respect to cash, it means immediate satisfaction: 
but when applied to the delivery of a bill or note, or other collateral thing. it does 
not necessarily meati payment in immediate satisfaction and discharge of the debt, 
but may be taken in its popular sense, as delivery only, to bea discharge, when con- 
verted into money -- Yarnell & Co. vs. Anderson---- ++ oe eeee eee tees cose wees wecee 


POSSESSION. 


A purchaser of Jand cannot obtain such possession as will enable him to sustain tres- 
pass by an act of ownership, against the will of an adverse possessor—Sigerson vs. 
Hornsby et alecoe Ce eeee cree re eeoeeee eee seee eeee seecce Coseee- coves oes seers ee 


PRACTICE. 


1. In general, when a witness has been examined in chief, cross-examined, re-examined 
by the party calling him, and finally dismissed, it lies very much in the sound dis- 
cretion of the court frying the case, whether such witness can again be re-called. 
The circumstances peculiar to each case, must, to some extent, control this discre- 
tion—Atchison vs. Steamboat Dr. Franklins«++ coos ccee seccee woes cece cone cveecs 

2. If the object in recalling a witness be to re-affirm his former statement only, it is un- 
necessary, and tends to endless repetition—Ib. 

3. A final order of acounty court cannot be set aside at a subsequent term, merely upon 
the ground of error— Peake vg. Redd +++ eo++ eeoeee o0ce cree wees ce 

4. In making up a bill of exceptions, the court may recall], and interrogate a witness, as 
to what he swore on the trial; and, in such case, neither party has aright to ex- 
amine him— Whitmore & Pegram vs. Coatse+++ e+++ sees eee ceee cone seers 

5. “It having been long held and sett'ed;” that the payment of the purchase money, by 
a vendee, going into possession, under a contract for a deed, wi'l not protect his pos- 
session in ejectment, “it is deemed but prudent and proper to permit the new code 
of practice and procedure upon which we are just entering, to suggest and establish 
a — or rules, more consonant to equity, to justice and to law.”--Glasceck vs Ro- 

ATAGS* «eee ---- SPOOe Beet CHES Coes SEES BEEF DEES SHEE ESE CHES Fes HHS HH Sees dese see 

6. Whether persons jointly indicted shall bave separate trials, is a matter of discretion 
with the court; and unless some reason, to the contrary appears, it will be presumed 
to have been soundly exercised-- Fitzgerald et al. vs. The State--++ +++ seve cree ces 

7. If adefendant relies upon a plea in abatement, he must plead it before putting in the 

plea of not guilty. If he wishes to test the validity of such a ples. after having 
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pleaded not guilty, he must ask leave of the court to withdraw the plea of not guilty, 


and file bis plea in abatement--Sunday vs. The State++++ «+++ coos cee coors sevceese 417 


8 Our recent statute regulating practice in courts of justiee, requires suits to be brougtit 
the nares of the parties in interest; and it is for the court to say, upon a given state 
of facts, whether a plaintiff is the real party in interest-. Williams & Yeatman vs. 
Whitlock -- cece cece 00 00 0e Core coceee coeece cece wees Bene Cees oases OHbe Beeees C0EF OF 

9. A deposited funds at a banking house, in the name of B, giving B the pase-book and 
blank checks, with permission to use them. B, when applied to by ostensible credi- 
tors of A, disclaimed all interest in the funds, and gave a check for them. Held, 
that B was nota party in interest, and could not maintaia an action for the funds--Ib. 

10. When a cause is submitted to the court without a jury, the safer couse is the court 
to declare (as a court) in the first place, what the law of the case is deemed to be, and 
secondly, (4s a jury) to find the issue of fact accordingly-- Piercifield, wife et al. 


vs. Snyder et alesse cove cocece cove voce cone cove soee eee suse cess seeees seees eccce 563 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 


1. The provision of the 19th section of the 3rd article of the act concerning “practice 
znd proceedings in criminal cases,’’ :equiring the foreman of a grand jury to certify 
under his band the indictment is a true bill, is merely directory. After a defendant 
has been convicted, upon an indictment not thus certified, it is too late, upon a mo- 
tion in arrest, to raise this objection--State vs. Mertens++-+++ sovsee seeeee oe coeee 

2. The 25th section, article 6, practice in criminal cases, requiring the discharge of per- 
sons indicted and committed to prison, if not brought to trial, before the end of the 
second term of the court having jurisdiction, held after indictment found, unless the 
delay happens on the application of the prisoners, or be occasioned by want of time 
to try the case at such second term, is applicable alone to pending indictments. Ip 
computing time under it, the period of confinement under previous indictments for 
the same offence which were dismissed by nolle prosequi, or suspended by the finding 
of a subsequent indictment, must not be included-- Fanning vs. The State-+++ «+++ 


PRACTICE IN THE SUPREME COURT. 


1. Unless unusual hardship or injustice appears in the refusal of a circuit judge to put 


the plaintiff to an election, as to which of several breaches is intended to be relied ot, 
the exercise of such discretionary power will not be disturbed—-Fulkerson’s Adm’r 
vs The State to use of St. Charles county «-+see sees coeeee coeeee eccces eee cece 
2. Where it is clear from the whole record that a cause has been tried substantially upon 
its merits, and that the verdict being for the right party, is not clearly exorbitant, the 
supreme court will not disturb it— Milburn et al. vs. Beach & Eddy-++++ --++++ cere 


PRINCIPAL AND AGENT. 


1. A person indicted for selling liquor without license cannot excuse himself upon the 
ground that, at the time he did the act, he was in the employ of another person, and 
sold it as his agent—Bryant vs. The Siate-+++eees soccee oe eeee aves sence ooee coos 

2. A written agreement by the agent of a mercantile firm, within the scope of his gene-~ 
ral authority, employing attorneys to prosecute suits for his principals, is admissible 
evidence against them, to prove the value of the services, afier the contract has been 
fully executed, although the agent had no authority in writing, to execute such writ- 


94 


386 


43 


340 


ten agreement for his p:incipals—Webb & Hepp vs. Browning & Bushnell-+++ +++ 354 
3. An agent must keep within the scope of his authority—Hall vs. Hopkins et al---++« 450 


4. The agent of a lumber company, having full authority to transact any business for 
them—to employ men, purchase logs, seil lumber, and to peiform any other bu-iness 
connected with the company, has ‘a general authority in a particular business,” and 
may transfer lumber to the hands in peyment of wages due them—Taylor vs. La- 


Beaume «+ ecee cece voce coccce cove cece eee vees wees veseee veer es oc cove secs ccce G42 


5. The question of excess of the authority of an agent should he left*to the jury, under 
such general instructions from the court, as will give them at least, a | titude of con- 
sideration sufficiently ample, to permit the proper weighing of all the facts in the 
case. and the finding of a verdict accordingly—lb. 

6. If an agent, by concealment, dissimulation or otherwise, abuses the trust confided in 
him, and seeks to make money for himself, out of the business of his principal, it is, 
in law, a fraud sufficient (as between the parties themselves) to vitiate any contract 
or ariangement growing out of it. The principal having deposited with the agent 
$850 CO to buy negroes, and the agent having purchased negroes for a less amount, 
and transferred them to the principal for the sum deposited, it was held to be a fraud 
upon the principal, and that he was entitled to recover the cifference between the de- 


posite, and the price originally paid by the agent for negroes—Kanada vs. North-- 615 
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QUANTUM VALEBANT. 


An attorney performing professional services for another, by his consent, without an ex- 
oe agreement as to the price of the services,is entitied to recover what they a 
@ proved to have been reasonably worth— Webb & Hepp vs. Browning & Bushnell 35¢ 


RECOGNIZANCE. 


1. A recognizance is similar to an obligation or bond, and subject to the same rules of 
construction—Cunningham vs. The State occe cece cose cos seocces seevew esse seseee 

2. Ifarec: | psgero or bond be subscribed, it is obligatory, though the signature be not 
inserted in the body of the instrument, Adams et al. vs. Wilson, 10 Mo. K., 341; 
overruled—Ib. 

3. The act incorportating the city of St. Louis gives the Mayor authority to take recog- 
nizances of persons charged c:iminally salve him; and there is no prohibition of 
such an exercise of legislative authority—Ib. 


RIGHT OF WAY. 


J. If the owner of land grants a right of way to another, and afterwards grants the land 
to a third person, he takes it subject to the right of way—Waiker vs. Newhouse-- 373 
2. If the plaintiff: in trespass, claims title directly as intermediately under a person, who 
has previously granted a right of way over the land to the delendant, it is a good de- 
fence for passing over the /and, ana in such cases it is immateriak whether the person: 
under whom both claim, had title or not—Ib. 


RIOT. 


1, The eommon law concerning the offence of riot is not in force in this State—Smith et 

al. vs. The State .-eee. Ceeorre Coes cesses seees © cowees Coeees ee eee, Co8ese sees cose 147 
2 In order to constitute a riot under the 6th section of the 7th article of the act concern- 

ing crimes and punishments, it is necessary that the act done or attempted should be 

an “unlawfal act,?? and done in a violent or turbulent manner—Ib. 


ROADS AND HIGHWAYS. 


1. A person may dedicate his land as a public highway ‘without 2 deed, and a use uf 
twenty years is not, in all cases, essential to establish such dedication; but this is in 
cases where it is obviously the intention of the proprietor to make such dedication 
Stacey vs. Miller --.es. POC Ce COHCEE CESS TET SEE SHEET CHHE FOSS Oe OHHE COE OHO Bee e ee 478 

2. The bare fact that a farmer leaves a lane through his farm, and permits the public to 
use it as a highway for fifteen years, does not authorize the inference of a dedication 
to the public—Ib 

3, The repeal of section 13, article 1, roads and highways, by the act of 1847, did not, 
by —— or otherwise, repeal seetions 16,17. 18 and 19 of the act of 1845, 
though seemingly dependant npon the 13th section. The only effect was to leave to 
the discretion and practice of the county courts, the time of receiving and acting 
upon remonstrances: St. Francois county vs. Marks, post page, 539—St. Francois 

County VS. PeerSeccece voce eeee wovee © weceee oe 

4. A county court, having received a remonstrance against the location of a county road, 
and appointed commissioners to assess damages, a majoriry of whom assessed dam- 
ages in favor of the party remonstrating, cannot refuse to receive the :eport of the 
commissioners. The award must be complied with, cr the case sent to a jury, as 

provided for in the first section of the amendatory act of January 25, 1847—Ib. 


SHERIFF. 


A sheriff is ex-officio colleetor until the Ist of January next; succeeding the expiration of 
his term of office as sheriff, and if such sheriff, on the expiration of his term as sheriff 
fail or refuse to qualify as collector, the vacancy in the office of collector can be 
filled by the Governor. See 10 Mo. Rep., 681—Fulkerson’s Administrator vs. State 


o 


to use of St. Charles county «+--+ COO COS OOH Hee ree SEH . O8F COPE LOSE Ce88 49 


SLAVES. 


In order to make the hirer of a slave responsible for his running away, a prima facie case 
of negligence on the part of the hirer must be proven, See 10 Mo. Reports, 568— 
Beadslee etal. vs. Perry Ct alee coeeee cove coe. core cece vere weeeee wove cere sere cess BY 


SPANISH CLAIMS. 


1. A title derived from a location of land covered by the Spanish claim, confirmed by act 


cere wore ee ee e. @eee eeee esee eeoee 537 
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of congress, made ‘by the State ef Missouri, by virtue of the act of March 6, 1820, is 
superior to a title derived from a confirmation under the act of congress of July 1, 

6—Delaurier Ws. Emmerson «+-+-« POOF COCe COS OSE HOES CHES FOSS BESS OO EEHD OE8E 37 
2. The second section -of the latter act, protects all actual locativns, and sales bone fide 
made under color of the law of the United States. (Sarpy vs. Papin, 7 Mo. Rep., 
503, and Allison vs. Hunter, 9 ib., 762.)—Ib 
3. A decision of the board of commissioners, confirmed by the act of Congress of July 
4th 1836, in favor of the legal representatives of the original claimant, is a confir- 
mation to an assignee, filing the claim before the recorder of land titles, tor confir- 


mation—Boone et al. vs. Moore eeeess COOCOe Ceeeee Seeese e2eees Seeee @ e2eeee eeee 420 
STATUTES. 
4. The act to quiet vexatious land litigation of February 2, 1847, eperates prospectively 
anly—Paddleford vs. Dunn- ceeee COC Ce Peewee See eEe CHeEEe BEETS eeecee C808 sees 51 


STATUTE OF FRAUDS. 


i. Gibson and Bailey were trustees of a shcool district. The Board agreed to lend Bailey 
two hundred dollars out of the first school money subsequently received. Money 
belonging to the school fund was handed to one or both of the trustees (which, it did 
not appear.) The money was used by Gibson, and no part of it by Bailey. Both, 
however, acknowledged their liability for it. The acknowledgement of Gibson, in 
such case not having been in writing, he was not liable—Bailey & Gibson vs. Trus- 
tees of Mineral School District... Oooo Coes Coe eee SHOES COTE CHESS BEES CHEE C888 498 


STREETS AND ALLEYS. 


1. ‘To grade a street or alley, alrezdy dedicated to public use, is not an exercise of the 
eminent domain, so as to require compensation, if it be done skilfully and discretly 
—Taylor vs. The city of St. Louis--.-- 0 ce eeee ce eee ceeeee cwseee seeees -O0eees Coes 

2. Ifa proprietor of lands, when laying them off as a part of a city, declare a part of 
them a public alley, no ordinance :egularly declaring it such is necessary—Ib. 


TRUSTEES. 


4. dtiis the duty of trustees to keep within the letter of the authority conferred upon 
them—Gray & Howard vs. Shaw--esse coos cece ceccee socwse wove sevee seve —- en S4] 

2. A sale by trustees under an advertisement dated December 7, and stating that the 
trustees would “ton the 28th day of December next” proceed tv sell, is valid. The 
ordinary construction, based upon the usage applicable to such advertisements, and 
the duty of the trustees to advertise twenty days before the sale, cannot mislead bid- 
ders, or result in injury—Ib. 

B. If the power of trustees be to sell the whole, or so much of the trust property, as may 
be necessary to satisfy the debt secured, they may properly divide it into convenient 
building lots, and if the proceeds of the sales equal the aggregate value of the prop- 
erty, no exception can be taken—1d. 

A. If land be purchased by one, with the funds of another, and for his benefit, the pur- 
chaser is a trustee, and if he conveys the land to an innocent purchaser, he will be 
compelled to account for the value of the land; with interest thereon from the sale to 
the decree—Paul et al. vs. Choutean et alesse. o+e+ eeeeeee Soe e ee seeeee sess ares wees 580 


VARIANCE. 


i. A variance between a declaration and, bond may be remdied by amendment, and if the 
bill of exception shows, it was permitted and made, it does not matter that the dec- 
Jaration itself, as it purports to be copied in the record, appears not to have been al- 
tered—Fulkerson’s Administrator vs. State to use of St. Charles county+--+ «+++.» 49 


VERDICT. 


1, Though the verdict of a jury may not be entirely satisfactory to the supreme court, 
it will not, for such a cause, be set aside—Lee & Dolen vs. Ashbrook++++ +++ ++++++ 37 
2. If the testimony be such as, well enough to authorize the verdict,the supreme court 
will not disturb it—Munday vs. Bryan, use of Deloge++++ «+++ o+04 see sees cere cece 456 
3. It is not with us, as at common law: A finding by a jury with us of a general verdict, 
and assessing general damages will answer, if there be one good count in the decla- 
ration—Clemens vs. Collins.+++ esse cree coos sees c00e once oases cose 0008 veseees vues 


WILLS. 


2. A bequest to the testator’s wife, “for her support, and the education of his daughter, 
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of all the monies whidh gsigh be due him, after his devts were paid, and all the rents 
and proceeds of his preperty of every description for and during his life,” conveys 
an estete to the wile, for life only—Swearingen et al. vs. Taylor et al-+++ s+++ sees 
From 1807 to 1845, the Jaw of this State permitted a will, executed in any other State 
or territcry. according to the forms prescribed by the laws of such State or territory, 
to pass lands in this State, In 1845, this law was changed, and Jauds ly mg in this 
State could not be devised, except the will.was executett with the formalities re 
quired by our law, and protected by our courts. It was not the design of the legis- 
kature to make the act of 1845 retrospective in its operation—-Schulenberger & 
Bockler vs. Campbell--++ cee seecee coos coon coos cece cee sees cocvce s reee seen sone 
An unattested wili may be set up and republished by a codicil, not physically annexed 
to the will, bu. which is attested by a sufficient number of witnesses required by 
law to prove awill. Thecodicil is a part ofthe will, brings it downto the date of the 


@8 > 


coaicil, making the will speak of that date, unless a contrary intention appears— - 


Harvey & Wife vs. Chouteadu--ces coccee cove cove cove cere recccevecsceresecescce 

A copy of a codicil executed in Louisiana, and which by the laws of that State is 
required to be kept in the office of a notary public, a copy only being attainable, is 
admissible evidence before the probate court-—Ib. 

The Sth section of the statute omens wills, declaring that “every person who shall 
sign the testator’s name to any will by his direction, shall subscribe his own name as a 
witness te such will, and state that he subscribed the testator’s name at his request,” is 
mandatory; and not merely directory; and, if such statement be not made, the will is void. 
There is no such thing known asa “voidable will.” The wife having signed:the tes- 
tator’s name, without subscribing her own name as a witness to the will, as stating 
that she signed the testator’s name at his request, the defect was held to be fatal, and the 
will void—McGee et al. vs. Portere+s« coacee cove once coves eve © eee cece 


WITNESS. 


1, In making up a bill of exceptions, the court may recall and interrogate a witness as 
to what he swore on the trial, and, in such case, neither party has a right to examine 
him—wWhitmore & Pegram vs. Coats---->- Sees eu Uetotnwac sows oace cous 

2. Agrantor in a deed of taust, under which a party interpleading claims property at- 
tached, is nota competent witness for the defendant to shew the consideration of 
the deed—Keizer vs. Moore eccece voce cece coccce c00e cove ceccce coccee e008 cccvca 

3. In genera}, when a witness has been examined in chief, cross examined, re-examined 
by the party calling him, and finally dismissed, it lies very much in the sound dis 
cretion of the court trying the case, whether such witness can again be recalled. 
The circumstances peculiar to each case, must, to some extent, control this disere- 
tion—Atchi-on vs. Steamboat Dr. Franklin ees coos cove cocvce coccce covsce senses 

4. If the object in recalling a witness be to re-affirm his former statement only, it is un- 
necessary, and tends to endless repetition--Ib. “se 

5. Upon the trial of an indictment for keeping a bawdy house, the refusal of witnesses 
who have frequented the house to answer questions in reference to the conduct of 
the inmates and visitors while there, upon the ground that they would degrade them- 
selves, may be taken into consideration by the jury in making their verdict.-Clem- 
entine Vs. The State --cccee eee OHS CH EHOe CHEESES HEH SHEESS FOHESE CHET OES OHSS OOOE 

6. Wheie te transaction to which a witness is interrogated forms any part of the issue 
to be tried the witness will be obliged to give evidence, however strongly it may re- 
flect on his character-- Ib. 

+. Before the credit of a witness can be impeached by proof of anything he has said in 
relation to the cause, a foundation must first be laid for such proof by first asking 
him whether he has said that which is intended to be proved-- fb, 

8. Upon the trial of an indietment against a free woman for leasing a house to be kept as 
a bawdy-house, a slave who co-habits with her as man.and wife is a competent wit- 
ness for her—Coleman vs. The Stale--cece ceceee vee cocnse coves cone coee cceves 

9. If a person, who is a material witness for the defendant, is jointly indicted with hrm, 
and there is no evidence, or but slight evidence, against him, the proper practice is 
to apply to the court to permit the issue as {to the intended witness, to go immedi- 
ately to the jury, and, if found not guilty, he may then be sworn as a witness. 8 Mo. 


R., 26.. Fitzgerald et al, vs. The State-coe o21> cece covcee seccee sence evcses ssvcey ANZ 


WRITS AND PROCESS. 


1. There are only two modes of personal service pointed out by Jaw—one is by reading. 
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may pursue either mode, but-th® act does not seem to conterplate the propriety of 
separating the process, by reading one portion and delivering a copy of the other— 
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